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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )M Responsive to communication(s) filed on 19 August 2004 . 
2a)D This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 7-72 is/are pending in the application. 

4a) Of the above claim(s) 3-72 is/are withdrawn from consideration. 

5) Kl Claim(s) 1 is/are allowed. 

6) M Claim (s) 2 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) S Claim(s) 3-72 are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)13 The drawing(s) filed on 09 May 2002 is/are: a)[><3 accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121 (d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)Q Some * c)Q None of: 

1 .□ Certified copies of the priority documents have been received. 

2.0 Certified copies of the priority documents have been received in Application No. . 



30 Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1 ) Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) 

2) □ Notice of Drafts person's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5 ) D N °tice of Informal Patent Application (PTO-1 52) 

Paper No(s)/Mail Date . 6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 1-04) 



Office Action Summary 



Part of Paper No./Mail Date 20040908 
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1. 



Receipt is acknowledged of the response to the election 
requirement filed August 19, 2004. 



2. 



Claims 1-12 are pending in the instant application. 



3. 



Applicant has elected with traverse Group I, claims 1-2 for 
examination. 



Claims 3-12 have been withdrawn from consideration as drawn to the non- 
elected inventions. 

Claims 3-12 have been withdrawn from further consideration pursuant to 
37 CFR 1 .142(b), as being drawn to nonelected inventions, there being no 
allowable generic or linking claim. Applicant timely traversed the restriction 
(election) requirement in the reply filed on August 19, 2004. 



The restriction requirement is proper according to the previous stated 
office action since the various groups lack the same inventive concept. 
The claims are drawn to patentably distinct inventions as indicated since 
each of the groups does not require the specifics of the other group. The 
restriction requirement meets the guidelines in that the three Groups are 
distinct from each other and that there is a very serious burden to search 
and examine all of the distinct inventions if the restriction requirement is 
not made by this examiner. The searches for each of the groups is not 
coextensive but requires different search strategies as well as different 
classes. 

The restriction requirement has been made Final. 

However, in view of rejoinder policy in this Tech Center, reconsideration will be 
given for the allowed elected claims based on In re Ochai. 



The examiner has required restriction between product and process claims. 
Where applicant elects claims directed to the product, and a product claim is 
subsequently found allowable, withdrawn process claims that depend from or 
otherwise include all the limitations of the allowable product claim will be 
rejoined in accordance with the provisions of MPEP § 821.04. Process 
claims that depend from or otherwise include all the limitations of the 
patentable product will be entered as a matter of right if the amendment is 
presented prior to final rejection or allowance, whichever is earlier. 
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Amendments submitted after final rejection are governed by 37 CFR 1.116; 
amendments submitted after allowance are governed by 37 CFR 1.312. 

In the event of rejoinder, the requirement for restriction between the 
product claims and the rejoined process claims will be withdrawn, 
and the rejoined process claims will be fully examined for 
patentability in accordance with 37 CFR 1.104. Thus, to be 
allowable, the rejoined claims must meet all criteria for patentability 
including the requirements of 35 U.S.C. 101, 102, 103, and 112. 
Until an elected product claim is found allowable, an otherwise 
proper restriction requirement between product claims and process 
claims may be maintained. Withdrawn process claims that are not 
commensurate in scope with an allowed product claim will not be 
rejoined. See "Guidance on Treatment of Product and Process 
Claims in light of In re Ochiai, In re Brouwer and 35 U.S.C. § 
103(b)," 1184 O.G. 86 (March 26, 1996). Additionally, in order to 
retain the right to rejoinder in accordance with the above policy, 
Applicant is advised that the process claims should be amended 
during prosecution either to maintain dependency on the product 
claims or to otherwise include the limitations of the product claims. 
Failure to do so may result in a loss of the right to rejoinder. 

Further, note that the prohibition against double patenting rejections 
of 35 U.S.C. 121 does not apply where the restriction requirement 
is withdrawn by the examiner before the patent issues. See MPEP 
§804.01. 



4. Claim 2 is vague and indefinite as to the scope of the 
expression "preferred range" for expression in "the preferred 
range of the ingredients of the oil is as under". The broad 
interpretation is that the claims read on 0%. In addition, if 
Applicant intends that there is a new range e.g., 0.7-0.9% by wt 
of Capric acid, than applicant should clearly state this range as 
well as the other ingredients. The term "preferred" should not 
be present in the claimed language. In addition, there is a 
problem in that Palmitic acid amount would be outside the range 
of Claim 1 since under 4.2% renders the claim vague and 
indefinite. 

5. Claim 1 is allowed. As stated above, Claim 12 if amended to 
be dependent upon 1 , would be rejoined and allowable over the 
prior art. 
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6. Any inquiry concerning this communication or earlier 

communications from the examiner should be directed to Examiner Lilling whose 
telephone number is (703) 308-2034 or SPE Michael Wityshyn whose telephone 
number is (703) 308-4743. Examiner can be reached Monday-Thursday from 
5:30 A.M. to about 3:00 P.M. Any inquiry of a general nature or relating to the 
status of this application should be directed to the Group receptionist whose 
telephone number is (703) 308-0196. 



H.J.Lilling: HJL 

(703) 308-2034 "\\ AO 

Art Unit 1651 r^A 
September 8, 2004 Herbert J. Lilling 

Primary Examiner 
Group 1600 Art Unit 1651 



